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STATE ADMINISTRATIVE TRIBUNAL BILL 2003 
STATE ADMINISTRATIVE TRIBUNAL (CONFERRAL OF JURISDICTION) AMENDMENT AND 

REPEAL BILL 2003 
Second Reading - Cognate Debate 

Resumed from 27 October. 

HON PETER FOSS (East Metropolitan) [3.10 pm]:  There has been a lapse of time since I last spoke on this 
matter.  I might give it a short recapitulation.  I dealt firstly with the Guardianship and Administration Board and 
how it was the view of the Standing Committee on Legislation that it should not have been included in the State 
Administrative Tribunal.  I also stated that the damage had already been done by the anticipation of the Attorney 
General and that it was hardly worth recommending a reversal.  However, I did hear on the radio the other day 
that that previous office space of the board is still vacant.  I would suggest - I am sure that SAT will expand 
enormously because bureaucracies always do - that when it is looking for more space, it picks up that 
Guardianship and Administration Board premises and shift the GAB back in there, so that elderly people have a 
suitable place to attend and disabled people are able to access it.   

On the other hand, the Standing Committee on Legislation recommended that the Mental Health Review Board 
be removed from SAT, although appeals will go to SAT.  That is an appropriate venue for appeals.  It will be an 
improvement on the appeals to the Supreme Court, which is currently the case.  The Mental Health Review 
Board does not operate from those premises.  It tends to operate in the hospitals themselves, and a large amount 
of its work is to operate as an internal review.  It was quite an extensive amendment to allow that to occur.   

The one that got left out totally is the Racing Penalties Appeal Tribunal of Western Australia.  The Racing 
Penalties Appeal Tribunal seems to be totally wrongly placed in the Bill.  The Racing Penalties Appeal Tribunal 
for many years had no statutory authority whatsoever.  Most of the international racing industry functions 
without any statutory basis.  It is probably one of the few tribunals that has an international impact.  When 
someone is warned off in Western Australia they are not just warned off in Western Australia.  There is nowhere 
in the world that that person is not warned off.  The idea of applying some sort of specific Western Australian 
twist to it is really not appropriate.  The argument most convincing to the committee was the procedure of that 
particular appeals board.  For a start, we could hardly criticise it for not knowing the legal rules because it 
comprises three lawyers.  We think that they know what they are doing.  The board usually has longstanding 
members and a continuity of members.  It is a very specific area.  We do not want it to fit in with the other rules.  
Certainly, that board would be able to pay attention to any innovations that SAT brings and adopt them if they 
are worthwhile.  The Racing Penalties Appeal Tribunal functions instantly.  We cannot have a racing appeal 
industry in which a person has to file a complaint, wait for a directions hearing and for people to be allocated to 
hear the case and eventually have an appeal decided.  By that stage the race would have been run - the horse 
would have bolted.  All the events would have occurred.  What is so important in the racing industry is that there 
be instant justice.  I do not wish to malign the racing industry, but worldwide it has had an association with a 
certain degree of shifty behaviour.  Racing administrators constantly work to keep that out of the industry.  With 
extreme diligence and instant discipline, they have succeeded very well.  That is the only way to keep that shifty 
behaviour out of the industry.  If we do not have that capacity, there will be shifty behaviour in the industry 
because the amounts of money involved are huge.  If the capacity to transfer large amounts of money through the 
misuse of people’s behaviour - such as if the race is not run properly, a horse is nobbled or one of the various 
things that can be done to a horse is done - were allowed to grow in activity, the amount of money that changed 
hands would make it highly worthwhile for disreputable people to become involved.  If ever there was an 
industry that needed instant response, the racing industry is the one.  The board has provided a good service.  
There seems to be no complaints about it, other than the usual complaints made by those who do not like the 
decisions that are made.  There are no complaints about the process.  People might not like the decisions, but that 
is often the case.  I have heard that about the Supreme Court.  I have also heard complaints about the Supreme 
Court process.  The reality of the matter is that if ever there were high industry satisfaction with a group, it 
would have to be with the Racing Penalties Appeal Tribunal.  It is almost coincidental that the jurisdiction is 
statutory.  It need not have been and in most of the world it is not.  We could not see any real benefit in having it 
included in SAT.  The committee was concerned to learn whether that instant response could be provided.  One 
of the funny things we heard - this gave us an insight into the type of consultation that took place - was the bland 
assurances from the parliamentary counsel, Ms Eckert, who was responsible for the briefing.  We were told that 
it is in the Bill, so therefore it will happen.  We were told that these things can happen.  That does not mean that 
they are going to happen.  We asked whether SAT could manage the sort of time line that the racing industry 
needs.  At page 260 of the committee’s report, Ms Eckert’s answer reads -  

There is absolutely no reason why not.   
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I can think of an awful lot of reasons why not.  She continues -  

Certainly, it should and the real hope is that it will.  In fact, there will be areas other than racing 
penalties in which after-hours hearings will be necessary, such as bedside hearings in guardianship 
and administration matters on a Sunday morning, and that will continue -  

I then asked -  

How will you speed up the seven days to a directions hearing?  

Ms Eckert replied -  

The seven to 21 days is just a guideline.  If something has to be dealt with immediately, it will be dealt 
with immediately and there will be the capacity and the facilities within the SAT structure and 
organisation for that to occur.  SAT is meant to be an immediately reactive body, not a body in which a 
matter can get lost in a quagmire of registry staff.   

My concern all along is that that tends to happen when we set up a massive registry and structure.  I then stated -  

The matter may be dealt with according to its priority.  SAT may not see it quite the same way as the 
people in the racing industry.  Everybody sees their appeal as urgent.  

Ms Eckert replied -  

But if it happens on a Friday morning and there is a big race day on the Saturday affecting a particular 
horse, it must be dealt with on the Friday. 

Although we agreed with that, we did not have much confidence that that would happen.  Keep in mind, the 
strength of the Racing Penalties Appeal Tribunal is the knowledge of the members of the tribunal.  The whole 
idea of SAT is to try to spread these things around.  There will be some keeping of expertise, but what is 
necessary for the Racing Penalties Appeal Tribunal is knowing the racing industry.  I asked whether it was 
intended that a permanent racing person be available every weekend.  Mr Marshall, the project director for SAT, 
responded -  

I do not think those sorts of processes have been totally developed yet, because I guess that they all very 
much depend on the appointment of a president . . . We have certainly made a commitment that there 
will not be any reduction in the availability of SAT to deal with racing penalties than there currently is.  

I then asked -  

How have you made that commitment? 

Mr Marshall replied -  

We have made it to the racing industry, and to the Racing Penalties Appeal Tribunal. 

I asked whether that was in writing.  Mr Marshall responded -  

I am not sure if it was in writing, but certainly it has been made in conversations we have had with 
them. 

I can remember having the same conversation with the Commonwealth about the service we were going to get 
from the Australian Securities and Investments Commission.  Nothing would change, the same decision makers 
would remain and the service would be just as good as before.  I can tell members that it was not.  People were 
constantly removed from Western Australia and we had to go to Sydney or Melbourne to get a decision made.  
We always received assurances about what was intended but once it got going we found that the budget did not 
have as much money, the person needed was not there and the processes did not fit in.  The whole thing went by 
the board.  We had bland assurances that things were intended.  They may have been put in writing but they were 
not reassuring at all.  As such, we decided that the Racing Penalties Appeal Tribunal should be removed from 
SAT. 

Another across-the-board recommendation was the right of appeal in personal rights.  People coming under 
mental health, guardianship and administration and equal opportunity provisions have a right to appeal to the 
Supreme Court and not merely the ability to ask for leave to appeal on a question of law.  That is important 
because if a person’s personal status is being affected in that way, he should have the right of appeal to a court.  
Every now and then we have the feeling that SAT is not a court of law and that it is an administrative tribunal.  
However, we are told that a judge is in charge of it and, as such, it is almost as good as being in court.  People 
should not be deprived of their personal status by reason of a decision of an administrative person.  Such 
administrative tribunals virtually stand in the place of a bureaucratic institution.  If bureaucrats do not have that 
power, the tribunal should not have it.   
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I have already mentioned that we have recommended a minor matters procedure as well as the ability of regional 
magistrates to carry out the functions of SAT.  It is very important and a fairly simple concept.  The Bill already 
provides that magistrates can be appointed as non-judicial members of the tribunal.  The committee has 
recommended that they all be ex officio.  As such, as soon as a person is a magistrate, he becomes a member of 
the tribunal.  He does not have to be appointed and there does not need to be an instrument to make him a 
member of the tribunal.  The magistrates are to operate only in the areas agreed between the president of the 
tribunal and the Chief Stipendiary Magistrate and only in those jurisdictions.  It will mean that we do not have 
the embarrassment that sometimes occurs in the Children’s Court in that if a different magistrate turns up on the 
circuit, authority has to be obtained for the particular magistrate to carry out his duties. 

Judicial leadership was cited to the committee.  We were given a number of assurances about why there should 
be judicial leadership.  I should explain what it means.  The president of the tribunal is to be a Supreme Court 
judge.  In addition, District Court judges will be on the tribunal.  They will comprise the judicial members of the 
tribunal.  The concept of judicial leadership is something we were told was a very good feature of SAT.  The 
information cited to us in support of that was from - would you believe it - judges.  I do not know how judges do 
that.  They have the ability to make pronouncements in areas in which they have not been given any real 
authority by the people they serve.  For instance, I know of judges going to Beijing and agreeing to the Beijing 
Statement of Principles of the Independence of the Judiciary.  I do not remember the people of Western Australia 
electing judges or appointing them to get together with other judges to write down something that will govern 
their terms of employment.  That is one of the things the judiciary did.  That declaration states that judges should 
receive a certain amount of pay, sufficient independence, the ability to appoint their own people and govern their 
own budgets and to make sure they have what is called the independence of the judiciary.  We used to have what 
is called judicial independence but we now have the independence of the judiciary.  That contains a subtle 
change.  The judges have declared that with no involvement of the Governments of Australia or Western 
Australia.  People who are the arm of the judiciary have taken a most high executive power, which is to act as 
ambassadors and make international agreements.  I find it offensive.  The separation of powers does not seem to 
stop them from wandering into other people’s areas.  Pronouncements on an administrative tribunal by judges is 
equally offensive.  The tribunal is concerned with administration, not judges.  The judges say it is much better to 
have judicial leadership; that is, judges who see that things are all right legally.  The problem with that is that as 
soon as judges are put in charge of things, they start to run it like a court.  There is a real possibility of structural 
difficulty in this because it will run like a court.  The committee has found provisions in the Bill that cannot be 
described as being anything other than extraordinarily judicial powers.  There is a power to grant final 
injunctions.  There is also a power to make declarations.  I do not know whether members understand what is a 
declaration.  The Supreme Court can make declarations but it is usually very reluctant to do so.  Even though a 
declaration is made in a case between party A and party B, once a declaration has been made it declares the law 
and rights for everyone; it is universal in its application.  A declaration states that something is it.  Once it has 
been declared, that is it.  Another case cannot be started afterwards to get a different result because a declaration 
binds everyone.  It normally allows for people to apply for an injunction afterwards.  We are giving an 
administrative tribunal the power to make declarations; the power to declare the rights of the world as far as an 
area of jurisdiction is concerned.  SAT will have the power to do that as if it were a court.  What greater judicial 
power can there be than to make declarations?  What about injunctions?  They are also included.  It is a power 
that is given very sparingly to courts other than the Supreme Court.  It is not only a judicial power but also a 
power of a court of equity.  We are handing it to something that is supposedly replacing bureaucrats.  I found 
that quite extraordinary.  Another thing in the legislation that the committee found strange is the establishment of 
a process that is inter parte; that is, someone is a claimant and another person is a respondent.  People appear 
before the tribunal and bring their evidence and so forth.  What powers were given?  Investigative powers.  Why 
would investigative powers be given to a tribunal?  Is it to investigate and use powers of entry?  Will the tribunal 
break and enter to obtain information?  It is supposed to be a tribunal.  The group is supposed to sit and 
impartially decide a matter.  One of the justifications of the tribunal is that we should not have bodies such as 
boards, which do investigate.  In other words, prosecutors also made the decisions.  We did not want the tribunal 
to be judge, jury and prosecutor.  What are we doing?  We are giving the selfsame powers to the tribunal.  Why 
give those powers to the tribunal if one of the reasons for the tribunal is to separate the two functions?  What will 
happen when it exercises those powers?  We are told it will not exercise them.  We are told that it will not carry 
out an investigative role.  As such, it begs the question about why they are there.  It seems that they are included 
because the Victorian tribunal has them.  The committee did not find that very satisfactory.  Not only are we 
giving the tribunal the power to make injunctions, but also we are giving any member of the tribunal who is a 
legal member - a qualified lawyer - the power to give interim injunctions.  Having said that it is a judicial power, 
it is then given to somebody who is not even a judge.  That is a somewhat strange situation.  There could almost 
be some justification for that if the person were a judge; that is, it might save a bit of time in a person taking off 
one hat and putting on another and in him not being a tribunal member but sitting in a judicial role.  However, 
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there are some problems with that.  The concept that someone could issue interim injunctions just because he is a 
lawyer seems a bit weird to me.   

The recommendations of the committee were twofold.  The first with regard to injunctions was that there be no 
final injunctions.  Interim injunctions should be allowed from the point of view of preserving situations.  An 
urgent application could be made to preserve a situation.  For instance, an application could be made to the 
Guardianship and Administration Board to stop property from being dealt with while an application was heard to 
appoint a manager to administer the affairs of a person and to set aside a transaction.  The issuing of an interim 
injunction could be understood in that context, but not the issuing of a final mandatory injunction.  The 
committee also said that interim injunctions should be given only by judicial members and not by legal 
members, as that would at least provide some sort of rein on it.   

From talking to people in Victoria the committee also saw some use for declarations, as people might have 
constant problems with an area of bureaucracy.  For instance, a person could take on the bureaucracy today and 
then find that it raises the same point against him tomorrow and he must take it on again.  It could keep doing 
that, notwithstanding that the tribunal says no each time.  There apparently were some examples of that.  That is 
to try to stop a constant fiddling by bureaucrats just to muck people around.  It could well be that a person might 
make application A at the beginning of the process and must come back later to apply for something else, and he 
might want a principle to be established that would continue to apply throughout the process.  A person might 
need planning approval, building approval, the certification of various things along the way and so forth to put 
up a building.  If the same point would arise in each application, there would be no harm in having a declaration 
inter partes, which would then affect the particular pair of people involved in the particular transaction.  The 
committee has recommended an amendment to deal specifically with that.  I think it will keep that within bounds 
and may very well facilitate how it will happen.   

All these things have a highly legalistic feel to them.  We have got the feeling all along that the proposed State 
Administrative Tribunal is getting more and more of the trappings of a court and is looking less and less like an 
administrative tribunal.  If there was one thing that people said, it was that the more legalistic a tribunal 
becomes, the less effective it is in providing quick, simple and practical decision making.   

There are a few funny things in the Bill to which the committee has suggested small changes; for instance, to the 
provision on the expert assistants.  The Bill gives the tribunal the power to engage expert assistants and to charge 
the parties for that.  There did not seem to be any control on this.  That provision remains, but the committee has 
suggested that before the tribunal is allowed to do that it must at least provide to the parties some reason for the 
appointment of an expert assistant, an indication of how much it is likely to cost and why it is doing it, and an 
opportunity to be heard so that they can at least say whether they want that to happen.  The parties could say that 
neither party wants it, that they feel it is a total waste of time and that it is a foray by the tribunal.  The Bill also 
allows the tribunal to use special referees but does not say what would be the consequence of using a special 
referee; that is, whether the special referee would decide the matter, could disregard it, could adopt it or could 
adopt it in part.  That has now been specifically dealt with.   

There was obvious overlap between the Ombudsman and the tribunal.  The committee’s concern was how to 
resolve these matters.  We were told that it would be done by informal agreement.  We asked what would be the 
status of an informal agreement.  The tribunal could not refuse jurisdiction on the basis that it was something that 
it had agreed should be dealt with by the Ombudsman, because if someone wanted the tribunal to deal with a 
matter, it would have no choice.  We have established that there will be a memorandum with SAT to deal with 
those matters.  It will not be just an informal memorandum; it will be a memorandum that provides SAT with the 
capacity to act upon it.   

There were some strange things in the Bill.  There were the usual things that we seem to get in everything.  One 
of the headings from the report is “Failure to comply with a decision of the proposed SAT”.  If during a 
directions hearing party B must file particulars of his response within 14 days but files them on the fifteenth day, 
he commits an offence.  That might be a good idea, but it is not the rule in the Supreme Court.  It might speed 
things up in the Supreme Court if solicitors would be committing an offence if they filed documents late.  That 
might be quite salutary, but I do not know.  There was some alarm at the concept that if a person failed to meet a 
time line on a directions hearing, he would commit an offence.  We were told that people would not be 
prosecuted for that, but that is a very poor argument.  Why should people go through life continually committing 
offences if we never intend to prosecute them for doing that?  A person should not have to rely upon the grace 
and favour of somebody not to prosecute him for an offence if it should not be an offence in the first instance.  
For instance, if the Supreme Court makes an order, a person will not be sent to jail for failing to comply with that 
order until the order has been served on the person with a warning endorsed on it that if the person fails to 
comply with the order within the time limit therein, he will be liable to a process of execution to compel him to 
do the same.  That is what must be done in the Supreme Court.  We will now have a process a bit like that; that 
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is, it will not apply unless the tribunal says that it applies.  In other words, if it is an order that the tribunal really 
wants to be able to prosecute for if a person fails to comply with it, it must state that the order is a section 94 
order and the order must then be served on the person.  The effect of that amendment is to make this provision 
much more reasonable.  The amendment to do that is on page 136 of the report, and states -  

(2a) Subsection (1) does not apply in relation to a decision unless - 

(a) the Tribunal, in the decision, declares that subsection (1) applies; or 

(b) after a person fails to comply with the decision, the Tribunal makes an order declaring 
that subsection (1) applies and the failure continues after notice of that order is served 
on the person. 

There is a mistake in that amendment, because the words following “and” were meant to go back to the margin.  
We raised that point in debate.  I think it is a typographical error.  I am not sure how that has come up in the final 
recommendation.  It is a good job that I read it.  We picked that up in proofreading the document, but it has gone 
back to the earlier version.  To that extent it is wrong, because the qualifying provision should apply to both (a) 
and (b) because it requires the service of the notice on the person involved.  It looks as though the Clerks can 
amend that.  Now that I have drawn that error to the attention of the Clerks, I am sure that it can be amended and 
will be fine, if it has not already been amended on the notice paper.  I do not know how that happened.   

The next recommendation involves clause 92, which provides for rights of entry and inspection.  These powers 
came mainly from the disciplinary provisions of the Acts that relate to professional discipline.  The committee 
had no problem with the provision in those Acts because it is a very sensible means of dealing with miscreants in 
a profession.  However, it somehow got carried into the State Administrative Tribunal Bill, and there seemed to 
be no real reason for it to be there.  For instance, it was raised with us that pharmacists had lost that power of 
inspection.  We had a look in the conferral Bill and found that although the old power of inspection had been 
removed, a better power of inspection had been provided for, which is the right to employ an inspector who has a 
wide range of powers to go in and have a look.  Therefore, I think we have satisfied those people on that 
particular point.   

The clause dealing with the power of arrest gave the committee some concern.  It is one of those provisions 
about which a person worries, but in the end we looked at it and thought that the main power is the power to 
issue arrest warrants to compel witnesses to attend hearings.  It seemed to be a useful inducement to make sure 
that a witness goes to a hearing.  I have already referred to the clauses dealing with the power to issue 
injunctions and make declarations, which is contained in the next chapter of the report.  The committee has made 
a very sensible series of amendments in that regard, and I commend them to the House.   

Concerns were raised about the provision regarding abrogation of privilege against self-incrimination.  Again, 
the committee did not recommend a change.  There was also a problem with the parliamentary privilege 
provision, and the committee recommended the insertion of a totally new clause into the Bill.  The difficulty that 
arises when putting things into a Bill is that we never know whether it starts to raise a presumption that if it has 
not been put in, that is not the case.  However, the wording was so wide in the provision that it was capable of 
being read as an expressed provision, and we were not too happy with that.   

The issue of contempt is again an interesting one because this legislation is not dealing with a court.  Having 
contempt of a tribunal seemed to be a slight contradiction in terms, and that was a worry for us.  As a result, the 
Government prepared an amendment with which we are happy.  It is quite interesting to note that many of the 
amendments made by the Government came from people sitting in on our hearings and listening to what the 
practical problems were, which illustrated, if anything, the poor consultation process that had taken place.  I am 
referring to simple, practical matters about which the people who drafted the legislation seemed to know 
nothing.  Going by the bland assurances we got from Ms Eckert every time we raised a worrying point - “It will 
be all right; it is in the Bill” - it seemed fitting with the description of the consultation process by witnesses.  It 
was a matter of their virtually being told all about the legislation, and if they raised any professional questions 
they were told it would be all right.  That is not what I call consultation.  No real effort was made to find out 
what the practical problems were going to be with the legislation.   

We did have a problem with the fisheries provision.  We were told that the Government had not made any 
change to it whatsoever.  However, we found that it had.  The fact is that the information provided on a 
confidential basis by fishermen about their catches is not made available to the fisheries tribunal.  The 
amendment made by this legislation would have allowed everybody to have access to that information all along 
the way.  Frankly, it was a stupid provision.  It is lovely to have a piece of information that is just the piece of 
information a person wants.  However, it is like that rule of quantum mechanics; as soon as a person finds that 
piece of information, it is not there.  The fisheries people have defied the taxation department and not given it the 
information because they know that if they are going to have a fishery, the information they receive needs to be 
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accurate.  As soon as a wily fisherman finds out that his voluntary information will be made available to 
absolutely anyone, he stops providing that information.  We would have been allowing information that 
immediately ceases to be useful to be given to somebody who would not benefit from having it because it would 
no longer be of any use.   

Hon Murray Criddle:  That is exactly what is happening with water at the moment.  People take so much water 
out and the authorities tell them that it will be okay, but now they have been told that it will be licensed -  

Hon PETER FOSS:  So they do not give the authorities that information anymore.  It is real a cleft stick.  We 
must always take into account human behaviour.  The one thing members learn in government is that what they 
think people are going to do is not necessarily what they do do.  When a measure is brought in to curtail one kind 
of behaviour, we often end up with another kind of behaviour that is even worse than the one being curtailed.  A 
person must sit down and think about what people will do.  An awful lot of law is about devising systems that 
are easier for people to comply with, because then they will comply.  However, I do not think that was done in 
this case.  The recommendation to the House - I think the Government has accepted it, and I am sure the Leader 
of the House would not be arguing with it - is that they do not get the information.  I suspect we have done the 
Leader of the House a favour, although I would not be so rude as to ask him that question.   

The next issue concerned appeals against decisions by the proposed SAT.  The appeals are a question of law.  I 
am always in two minds about the question of law.  We know that no matter what we say, it is almost impossible 
to exclude an appeal on the facts because when a decision is made, very few facts are based on direct debits; 
there is evidence that this happened, that the witness has given that evidence and I find that evidence.  The 
evidence is usually a whole lot of facts from which the principal fact is inferred.  An inference is a matter of law; 
can that inference be drawn from closed facts?  We always end up with a huge argument whenever this 
restriction is imposed; the first half day of the appeal in the Supreme Court is taken up debating whether there is 
a question of law, and a heck of a lot of time is wasted.  The provision is still there; we have not changed it.  On 
the other hand, however, I have some doubts about how effective it will be.   

The cost of appeal is a very important thing.  We need to keep in mind that a large number of these appeals will 
be against the Government.  Who has the money?  The Government has the money.  I know the Leader of the 
House had some trauma over this, for instance, when the Government appealed that fishing prosecution.  The 
view was taken that an important principle had to be decided, but people knew that at the other end was some 
poor little blighter who might end up being lumbered with the cost.  It is a real quandary for ministers in 
government because their department is saying that it is an important point that has to be decided, but on the 
other hand, they are more conscious than the department is of the poor blighter at the other end who has to go 
through the worry of several years of trauma and might possibly end up with costs that just break him.  I am not 
talking about the cost to just the Government, but his own costs in funding a lawyer in the interim.  We were 
very concerned that in a high proportion of cases the respondent would be the Government.  We could just see 
what the bureaucrats were going to do; some poor blighter exercises his right to go along to the Administrative 
Appeals Tribunal, gets his decision before that tribunal and feels good about it and then finds himself in the 
Supreme Court on an appeal.  Even if he wins in the Supreme Court, he could still be on his way to the High 
Court of Australia.  At that stage, the situation could become fairly disastrous.  The committee has recommended 
an amendment that will hopefully help; that is, in such cases the Government can get leave for an appeal only if 
it gives an undertaking to pay all the costs of the appeal.  The committee thought that that might have two 
effects: firstly, the Government might think more seriously about appealing.  Bureaucrats do not like having to 
fork out money for anyone else’s cost.  That might have a salutary effect on decisions.  Secondly, it would 
alleviate any concerns of the respondent.  

The committee’s recommendation went even further in the case of appeals against decisions of the 
Commissioner of State Revenue.  When the Taxation Administration Bill was introduced, the Opposition said 
that it provided for a number of appeals that meant the Government would have everything all its own way.  The 
big problem with taxation appeals is that they are dealt with by way of “case stated” and are in the hands of the 
Commissioner of State Revenue.  The commissioner might assess how much tax a person should pay and the 
person might pay the tax.  The person might then appeal and state a case and a year or two later the 
commissioner might get around to the case.  During that two years the person would have been without that 
money.  On some occasions, a person might have thought he owed $10 in stamp duty but find that, on 
assessment, he owes $2 million.  First of all, provisions were included to allow the tribunal to take control of the 
process immediately an appeal is lodged and to allow the court to ensure that it proceeds. That way, the matter is 
entirely in the hands of the Commissioner of State Revenue.  

We also found there were a number of non-reviewable decisions; namely, fairly important decisions in terms of 
extension of time and time for payment, which were non-reviewable.  No opportunity was provided to review 
them.  Other small taxation decisions involved amounts of tax under $10 000.  If a person was stupid enough to 
take his case to the Supreme Court he might avoid paying $10 000 tax, but he would end up with a $60 000 legal 
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bill.  The solution proposed by the Standing Committee on Legislation, adopted by this House and agreed to by 
the other House, was that non-reviewable decisions should be reviewable by the Small Claims Tribunal, chaired 
by a magistrate.  The first reaction of the Office of State Revenue was that those matters were far too important 
to allow a magistrate to deal with them.  The point was that if those matters were so important, why was it 
acceptable that they not be reviewed at all?  That objection did not wash with the standing committee.  It also 
recommended that the same process apply to appeals involving taxation amounts of less than $10 000.  Does the 
State Administrative Tribunal (Conferral of Jurisdiction) Amendment and Repeal Bill carefully honour the spirit 
of the changes made by this House and ensure that those decisions will be handled in the same inexpensive and 
simple process?  I will give members half a guess.  No; it does not.   

The Government’s legislation has come back with belt and braces.  It provides that tax appeals will not only not 
go before a magistrate sitting in the Small Claims Tribunal, but also they will go before a judicial member of 
SAT; in other words, a Supreme or District Court judge.  Amendments made by this House will be totally 
undone by the instructions of the Office of State Revenue on the conferral Bill.  I think it is the only department 
that was afforded real consultation on the whole matter.  Fortunately, the standing committee was alert to this.  
The committee suspected something of the sort and it recommended all that be undone.  The non-reviewable 
decisions will still be referred, but to the minor matters jurisdiction of the State Administrative Tribunal.  
Appeals that involve less than $10 000 will be subject to the minor matters procedure.  More importantly, the 
Government can appeal against a decision.  However, not only must it give an undertaking to pay the entire cost, 
but also it cannot change the decision of the State Administrative Tribunal.  In other words, those appeals will be 
treated as cases stated; they will not be appeals in the strict sense of the word.  The case stated process involves a 
series of questions being sent to the tribunal to be answered.  When the questions are answered, they are referred 
back to the original tribunal, which then makes a decision in accordance with the case stated.  The committee 
recommends that process be interrupted and the person be allowed to state his case.  The answers will be 
provided, but they will not apply in that particular case.  The tribunal will not change its original decision.  That 
is a nice thing.  In addition, the Treasurer must certify that the matter is one of national importance to the State’s 
revenue.  If we can say that government departments have deep pockets, the Office of State Revenue has the 
deepest pocket.  The standing committee did not want the Office of State Revenue spending taxpayers’ money 
on an appeal if the matter was not important.  The committee thought some political content might appear to be 
involved.  The Office of State Revenue cannot appeal unless the Treasurer says it is okay to do so.  If it does 
appeal, it must pay the cost and the original decision will not be altered.  That applies to minor matters, and 
probably maintains in the legislation what was intended in the first instance.  

I mentioned some of the practical issues associated with this legislation such as fittings, layout and accessibility.  
I was horrified at those provisions.  I draw members’ attention to page 228, which refers to a very important 
amendment to one of the occupational Acts; namely, the Hairdressers Registration Act.  This amendment 
virtually doubles its size.  As we all know, this legislation is an important historical Act.  

Hon George Cash:  It is historical; I don’t know how important it is.  

Hon PETER FOSS:  It is only important for historical interest.  When the conservative parties lost control of the 
upper House it became possible for the Labor Party and the Greens (WA) in opposition to exercise their power 
of veto to not only amend legislation, but also to reject it.  I can remember members’ speeches in this House that 
referred to how important historically that new-found power was and that it would be used for the greater good 
of the people of Western Australia.  What was the first matter it was used on?  I know members opposite know, 
but I must say it again.  

Hon Kim Chance:  Saving old-growth forests and the Hairdressers Registration Board.   

Hon PETER FOSS:  An all-party committee of this House had recommended the repeal of the Hairdressers 
Registration Act.  When the then coalition Government introduced a Bill to abolish the Hairdressers Registration 
Board - a totally useless excrescence in Western Australia - the sole purpose of which is to keep the registrar in 
employment, what happened?  The might and muscle - the new-found power - of the opposition parties was 
flexed to its full extent for the first time.  The historical first Bill to be rejected using this new strength was the 
Bill that sought the repeal of the Hairdressers Registration Board.  Some really bizarre, mundane, stupid things 
happen in this Parliament that make us wonder whether we were in attendance, whether they really happened or 
whether we dreamt they happened.  

Hon Ljiljanna Ravlich:  Is this your valedictory speech?   

Hon PETER FOSS:  It should be.  I have seen some silly things happen in this Parliament over the years, but that 
was one of the silliest.  Having retained this precious board we now have the pleasure of seeing legislative 
Parkinson’s law being applied to it.  In light of the continued existence of the Hairdressers Registration Board, 
pages 201 to 206 of the State Administrative Tribunal (Conferral of Jurisdiction) Amendment and Repeal Bill 
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contains some amendments.  I have not checked, but it looks to me as though these amendments will double the 
size of the Act.  

Hon Norman Moore:  This is a very important thing we do!   

Hon PETER FOSS:  It is.  The Bill includes proposed new section 14C(1a), which provides that the board’s 
annual report must include the investigations and inquiries the board undertakes and matters that will go before 
the State Administrative Tribunal.  Proposed section 16(1a) will allow the board to be heard before the tribunal. 

Section 16 is further amended by the inclusion of some lengthy proposed subsections.  New section 16A 
provides for an application for review and defines “person aggrieved” and “reviewable decision”.  Then 
amendments are made throughout the legislation relating to “by order of the Board” and so on.   

There is another problematic clause.  Proposed new section 18A of the Hairdressers Registration Act provides 
for the surrender of a person’s registration or certificate.  I do not believe that is a consequential provision at all.  
The Bill contains an awful lot of non-consequential provisions.  There may very well be a need for an order of 
the House before we consider this Bill in committee; and, if not, quite a few sections of the Bill will be lost 
because they do not fit within the description of the long title. 

Hon Nick Griffiths:  I gave notice of a motion with a view to fixing up that matter. 

Hon PETER FOSS:  I am glad the minister has done that.  It was suggested that the minister should be alerted to 
that problem, as there are many problems of that nature in the Bill.  However, I could not go past recording the 
historical significance of the establishment of the Hairdressers Registration Board.   

Hon Nick Griffiths:  I remember it well and the Leader of the House remembers it very well. 

Hon PETER FOSS:  Yes.  As I said, it was a historical occasion and one that will no doubt be written down in 
history as a very important event because the Opposition, despite the earlier recommendation of a committee, 
stood for the rights of - 

Hon Nick Griffiths:  Hairdressers. 

Hon PETER FOSS:  No, not hairdressers, the registrar of the Hairdressers Registration Board.  I remember years 
ago there was a fantastic television show.  Does the minister recall the Frost Report? 

Hon Nick Griffiths:  Yes. 

Hon PETER FOSS:  Frost made an announcement that the Government was installing toll booths at either end of 
Regent Street to help pay the costs of installing toll booths at either end of Regent Street.  I think the 
Hairdressers Registration Board is similar; it exists to pay the cost of the registrar of the Hairdressers 
Registration Board.  Of course, an interesting aspect to note is that people practising hairdressing in other States 
are entitled to be registered and practise in Western Australia because of mutual recognition legislation. 

Some other suggestions were made to the committee about incorporated associations.  Many members have 
received complaints from people about the internal operations of incorporated associations, and I have often 
thought it would be lovely to have a tribunal that I could tell them to go to and complain.  However, in reality 
such a tribunal would be bogged down with those sorts of complaints and would mostly be a waste of time.  
Although personally I am hugely tempted by the suggestion to confer jurisdiction on the tribunal to hear disputes 
about the internal operation of associations, it would not be a very sensible measure.  However, it would be 
tempting to ease the burden of some electorate work. 

There was an interesting suggestion for an official visitor.  I think the person who gave evidence to the 
committee on that suggestion was trying out his thesis on the committee.  I got a strong feeling that it was a nice 
exercise to try out for the person who gave evidence, and I am sure it will leave him with some very useful 
conclusions for his thesis.   

The committee dealt with matters that confer jurisdiction and may go beyond the scope and purpose of the Bill.  
I think those matters have been acknowledged by the minister.  We looked at alternatives and made 
recommendations.  There is one aspect that I had not picked up, except at the commencement of the Bill, about 
the financial implications.  It appears that the tribunal will be quite costly to run.  No savings whatsoever will be 
made, which was made clear by the witnesses who appeared on behalf of the Government.  I think it will be a 
growing cost, as the administration will get bigger and bigger.  Once every provision of the legislation comes 
into effect, everything will be geometrically more difficult to deal with.  The committee was concerned with 
matters such as a person turning up at the tribunal and saying that his name was Brown and he was there to have 
his case heard.  The person behind the counter might say that he must be Mr Brown who is appealing against his 
committal to Graylands Hospital when, in fact, he is a builder seeking registration.  There is, therefore, a real 
possibility of a breach of confidentiality in the identification of people.  The committee noted that Victoria has 
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separate counters for various areas.  There are separate areas for mental health and guardianship where people 
can speak without their voices carrying over to another area.  Therefore, the risk of breaching confidentiality is 
slightly reduced if the builder ends up there because he has not read the sign correctly.  There will always be the 
risk in mixed registries that the person at the counter will give away information that should not be given away 
in the process of identification.  That does not occur with subject-based tribunals.  It is also clear that there is a 
need for expertise in various areas.  That became clear from talking to people in New South Wales and Victoria.  
There is no point in shuffling everybody around all the time and expecting them to become familiar with 
everything.  For instance, people practising in the Guardianship and Administration Board would not be 
expected to know about building disputes; that would be a waste of resources and specialist knowledge.  
Therefore, to a large extent the tribunal will have to function as a number of sub-tribunals.  I must ask why they 
have all been put together and what economy will be made from it.  I cannot see a huge amount of sense in it.  
The argument about a one-stop shop is flawed as there is at the moment a one-stop shop.  A plumber always 
goes to the same place to deal with the Plumbers Licensing Board.  Currently a plumber who wants to be 
registered goes to the board but, under this legislation, if a plumber wanted to appeal against not being 
registered, he would have to work his way through the maze of the State Administrative Tribunal. 

The legislation has not been reduced to a one-stop shop.  It is a one-stop shop for lawyers.  They are the ones 
who will benefit from this legislation.  They will not have to learn different procedures; they will just have to 
learn the SAT procedure.  They will not have to find an office somewhere near their principal area of practice; 
they will just turn up at SAT.  It is very convenient for lawyers.  If I have one overarching impression, it is that 
this system reeks of having been designed by lawyers for lawyers.  That worries me, as I think it will very 
quickly become the exclusive preserve of lawyers.  I say that, notwithstanding that I am a lawyer and I will be 
returning shortly to the world and may wish to practise law.  In my time in Parliament and during my time as a 
lawyer I have consistently said that a big problem with the law is that it fails to recognise that it is the servant, 
not the master, of the people who use the law.  If we had all kept that closely in mind, we would have a totally 
different legal system and judiciary.  Unfortunately, the legal profession and the judiciary are so used to being 
there and being so much part of our structure that it is possible for them to ignore the fact that they provide a 
service and that they are there only because they provide that service.  There is no independent justification for 
having lawyers and judges other than to serve the people.  I think this tribunal has been set up for lawyers.  It 
will make a mint for lawyers.  It will cost the Government a lot of money.  It will be nice and uniform because 
we will all be governed by the same administrative law, which only lawyers will know.  The people who have 
always worked in the Plumbers Licensing Board or the Builders Registration Board of WA will not know.  For 
years to come this tribunal will be meat and drink for lawyers.  Our judicial system is already set up for the 
benefit of lawyers and is far too lawyer-dominated.  We should be tackling that as a high priority.  We still have 
not come up with a solution on how to reduce the cost of litigation.  It has been a constant problem and we have 
fought it.  I designed the magistrates Bill to try to increase the capacity of people to use the Small Claims 
Tribunal where ordinary people can get justice without going broke.  That is only a small blow in that area.  We 
inherited a SAT system that did not even provide for the exclusion of lawyers.  This legislation provides people 
with the right to a lawyer in every single case, but we have set up a capacity for lawyers to be excluded.  People 
commencing a case can say they do not want lawyers.  They can say that they do not want appeals.  We made 
them have appeals, even before there were no appeals.  People do not necessarily want to appeal; they want to 
have a decision and a conclusion, so we have also allowed, in minor matters, for a person to say there will be no 
appeals.  We have also made provisions to get away from the massively expensive business of having people 
turn up to give evidence.  Many things can be decided on the papers.  Each one of those three things is an option 
available to people in minor matters and procedures.  At least we have made some changes. 

This seems to me to be the wrong time to be setting up something in the image of a court, when we know our 
courts are not functioning.  We know that, if we are to provide justice to people in this country, one of our major 
priorities is to change the court system.  That should be the priority, but what are we doing?  Apart from the 
legislation that I devised when I was Attorney General, nothing has come through this Parliament even trying to 
address the problem.  The Government has failed to address what I see as a major problem facing Western 
Australians and Australians to this day.  The only step it has taken in that direction is one that I initiated.  I am 
pleased to say that, as a result of the committee’s insistence, the Opposition has been able to have input into the 
SAT.  Generally speaking, however, anyone determining the parentage of SAT would say unequivocally that it is 
the Supreme Court.  This legislation shows unmistakably that its mother and father is the judicial leadership.  
The judges say it is a wonderful thing, but that is only because it meets the market approval the courts have on 
the way in which things should be conducted.  I do not agree with that.  It is our prime responsibility to the 
people of Western Australia to break the mould for the judiciary, and set up a system that allows quick and cheap 
resolution of disputes.  However, it is madness to set up another body equally as ponderous, expensive and likely 
to lead to delays as the court system.  It may come as no surprise that, notwithstanding the excellent amendments 
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recommended by the committee - which have made this legislation far more acceptable than it was when it 
started out - the Opposition will be voting against this Bill.  

HON GIZ WATSON (North Metropolitan) [4.13 pm]:  I will make some comments on these two Bills on 
behalf of the Greens (WA), and acknowledge that the Bills make some very significant and historic changes to 
administrative law in Western Australia.  The history of these Bills goes back a long way, at least to the 1982 
Western Australian Law Reform Commission report that noted that there were 257 appeals provisions to more 
than 40 appeals bodies, in various pieces of legislation.  These Bills are designed to establish a simple uniform 
system of merit review of administrative decisions.  The State Administrative Tribunal is modelled closely on 
the Victorian Civil Administrative Tribunal.  According to the second reading speech, the aim of the Bills is to 
provide timeliness, informality and economy in the provision of administrative appeal decisions. 
The inquiry by the Standing Committee on Legislation into these Bills, of which I was a part, was extensive and 
long running.  The Bills were before the committee for more than 12 months, although we were not actively 
working on them for all that time.  I am the first person to admit that I am no expert in administrative law; in 
fact, I am no expert in law, full stop.  To some extent, I drew the short straw to deal with this fairly complex area 
on behalf of my party, I think on the grounds that I did not have much to do at the time!  It has, however, been 
interesting to be part of the inquiry, because of the ground it covered.  Obviously, it dealt with the law, but it also 
dealt very significantly with administrative matters in business as well as in the public sector.  The committee 
received 48 written submissions and conducted public hearings in which it heard from 24 witnesses.  In 
particular I benefited greatly from the inquiries we made in Victoria and New South Wales, in gaining an 
understanding of how their administrative tribunals have been operating.  Before the committee took the 
opportunity to meet with people who were both consumers of the service and members of the tribunals 
themselves, I was uncertain about whether the Greens (WA) should support the overall thrust of establishing a 
State Administrative Tribunal.  I was greatly reassured that some of the organisations dealing with consumer 
advocacy and consumer law by and large expressed their support for the operation of the VCAT in Victoria.  I 
then felt more comfortable about recommending that the Greens should put their weight behind these Bills.   
The committee process was very exhaustive and went into a great deal of detail about whether the Bills actually 
achieved what was proposed in the second reading speech.  I found that an interesting process, because at the 
outset I questioned the claims that it would reduce costs and be more economic.  My sense now is that, hopefully 
the legislation will bring about a reduction in costs for people seeking an appeal outcome, but its overall cost to 
the State will probably end up being higher.  The committee tried to ascertain exactly some of those costings.  
That was quite difficult, and perhaps nobody knows at this point exactly what the costs will be once the SAT 
comes into operation.  I was greatly assisted during the deliberations of the committee by the contribution from 
Hon Peter Foss, who obviously has a great deal of experience in this area.  I am sure the committee work would 
have been much more difficult without someone with his particular legal expertise.  I reassure members that the 
committee process was very much consensus based.  I do not think anyone came into the committee 
investigation with a particular political line to push.  We worked very strongly together to ensure that we could 
comfortably say to the House that we are making recommendations to improve the outcome for administrative 
law.  The committee process has shown that the committee can deal with a very complex piece of legislation and 
bring recommendations to the Legislative Council to improve the outcome.  It is interesting to note that during 
the process of the committee inquiry, the Government itself has tabled a significant number of amendments.  
Much as, at the time, quite a lot of heat was applied to non-government parties to pass the two Bills immediately, 
the intervening time has allowed the Government to revisit some aspects of the legislation.  This will result in a 
better outcome for the final legislation.  The specific concerns that I have with the two Bills are as follows: first, 
will they provide fairness, informality, a reduction in costs to the appellant and timeliness in the appeals 
processes?  The answer for those is, probably.   
Hon Peter Foss:  It’s hard to tell.  

Hon GIZ WATSON:  That is right.  One of the frustrations with this legislation is that it addresses so many areas 
of appeal.  Hon Peter Foss used the example of the racing and gaming industry.  Committee members quickly 
came to the conclusion - I can see the minister nodding - that appeals under this legislation would not be best 
served by being dealt with by SAT.  Because a range of areas will come under the tribunal, it is hard to say how 
many of those will be dealt with more cheaply and in a more time-effective way.   
Hon Peter Foss:  It’s like the curate’s egg.   
Hon GIZ WATSON:  Yes, the curate’s egg, and we will see how it all washes up.  Again, my greatest 
reassurance in that regard was hearing evidence from the other States in which these tribunals have been 
operating for a little while.   
Hon Peter Foss:  Not always successfully.  There has been a learning process, depending on who has been in 
charge.   
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Hon GIZ WATSON:  They have not been uniformly successful.   
Another question relates to the scope of this Bill, because the second reading speech did not provide enough 
information as to exactly how broad SAT’s jurisdiction will be.  I refer to page 79 of the Standing Committee on 
Legislation’s report, which provides a summary of the main streams that SAT’s jurisdiction will cover.  It reads -  

6.32 The Government has described the proposed SAT’s jurisdiction as being both an original 
jurisdiction and a review jurisdiction over the following four ‘streams’:   

•  Human Rights and Equal Opportunity. 

•  Resources and Development. 

•  Commercial and Civil. 

•  Vocational Regulation.  

Paragraph 6.33 reads -  

The Committee, however, on its own analysis views the jurisdiction of the proposed SAT as 
more complex and comprising the following distinct classes of jurisdiction:   

a) Review of decisions of the State Government (ministerial, departmental, government 
trading enterprises, taxing or planning authorities or independent bodies carrying out 
governmental functions) . . .  

b) Review of local government in the same manner as above . . .  

c) Initial determinations in government matters (usually where a value has to be 
determined) . . . . 

d) Review of occupational licensing matters . . .  

e) Initial determination of occupational conduct and disciplinary matters . . .  

f) Determination of commercial disputes . . .  

g) Review of decisions affecting human rights . . .  

Again, the committee tried to consider the categories of areas in which this jurisdiction will operate.  That 
breakdown is probably a clearer explanation of the range of areas that the jurisdiction will cover.   

My next question was: will this legislation improve or detract from existing arrangements?  I was sufficiently 
comfortable that there had been a long gestation time for reports and recommendations - they are well 
documented in the committee’s report - leading up to the introduction of these Bills.  Arguably, these Bills are 
long overdue.  I have received submissions from numerous parties urging that we support the passage of this Bill 
as soon as possible.  

Hon Peter Foss:  Mainly from lawyers.   

Hon GIZ WATSON:  Not all of them, but some were lawyers.   

Another question was: will there be an increase or decrease in the cost to the public purse?  Again, the committee 
did not come to a conclusion on that matter.  

Hon Peter Foss:  Did we not agree that it would cost more?  

Hon GIZ WATSON:  Yes.  The overall impression is that it will probably be more expensive.  However, if there 
is a reduced cost for appellants, that would be justified, because one of the best aspects of this legislation is that 
it should provide more accessibility for those who can least afford access to justice under the appeals tribunal.   

I took particular interest in some of the specific matters that were raised in submissions.  First was the issue of 
third party standing in appeals.  Second was the issue of the mental health jurisdiction.  Third was the issue of 
appeals under the Environmental Protection Act and the Freedom of Information Act.  I will go into more detail 
on those areas shortly.   

My next question was: what sense of support is there for the Bills?  When we received submissions and heard 
evidence from witnesses, it was obvious to me that there were various understandings of the consequences of the 
proposed changes and quite a lot of confusion.  Hon Peter Foss commented that the committee received feedback 
that the degree of consultation undertaken about the Bills was also fairly varied.  It is fair to say that a number of 
submitters said that the consultation was very much about being told how things would be done, rather than a 
two-way process.  It is fair to say that there was quite a degree of confusion about what the final SAT product 
would look like and how it would operate.  There is strong support for the legislation from bodies such as the 
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Law Society of Western Australia and the Community Legal Centres Association (Western Australia).  On page 
19 of the committee’s report, the Community Legal Centres Association is reported as saying -  

The Association is of the opinion that the proposed [SAT] will improve access to justice for the clients 
of Community Legal Centres.  The proposed structure and processes of the SAT allow for greater 
transparency and better administration of the law.  The “user-friendly” nature of the SAT, as opposed 
to the current options available, will increase the accessibility to appeal and review of decisions which 
can have a significant impact on members of our community.  The Association commends the State 
Government for its commitment to processes of administrative appeal and natural justice.  

It is interesting that a lot of support for the Bills is qualified or measured.  Indeed, some organisations argued 
quite strongly that they wanted to maintain the control of their own appeals processes in-house.  The Bills have 
not received uniform support.  The other issue that I was concerned about is the tension between the formality 
and the informality of how the tribunal will operate.  We heard much about that from the operation of the 
tribunal in Victoria.  The opinions of people who were using the tribunal in Victoria to make an appeal were 
quite variable.  The committee spent some time discussing how legalistic SAT will be.  We emerged with an 
ongoing concern that it was likely to end up being very court-like.  Some of our observations, particularly 
concerning the physical layout of the hearing rooms and the building, relate to that. 

Debate interrupted, pursuant to sessional orders. 

[Continued on page 7640.] 
 


